


SWORD OR SHIELD? USING EMPLOYEE HANDBOOKS cerning these subjects should be carefully worded. You should
continued from page 1 think through what the procedures require, anticipate potential
problems, and make changes in the problem areas. If there is a pro-
factually correct. Policies do change, and if you have a handbaekiure, it needs to be followed since the failure to do so will give
updates should be made as changes occur. If a handbook is faotemployee a basis for claiming <breach of contractZ or swrong-
ally inaccurate, it can cause just as much of a problem for yofuhslischarge.Z Adherence to the procedure will go a long way

statements that are illegal. toward heading off such a claim or lawsuit.
You should also be very much aware of all promises or guar-
Provisions to Avoid antees you make in a handbook. Donet make promises unless you

Of course, if you have a handbook, it will undoubtedly playtend to stand behind them. Promises made in an employee
some part in any employment claim or lawsuit filed against yleandbook may very well be enforced by a court.
So pay careful attention to what your handbook says -- and in this When it comes to spelling out the details of a progressive dis-
regard, there are a few handbook provisions to watch out for. cipline system in an employee handbook, donet. If you say that cer-
Generally speaking, you should avoid using language concein- things will be done before a discharge (for example, the
ing long-term employment, permanent employment, uninterrug@mployee will be given an oral or written warning), you may be
ed employment, continued employment as long as a job is dat@used of violating the contract created by this procedure if an
satisfactorily, and the like. Why? This kind of language cowmhployee is terminated before you go through all steps of the pro-
imply something more than an indefinite or at-will employmegtessive discipline system.
situation. Always include a provision making it clear that you can, in
If you are a nonunion employer, you should reconsider the year discretion, skip any step in the progressive discipline system
of probationaryZ periods of employment. This term could implydecide not to use the progressive discipline system at all when
that once employees complete this period, they are entitled taraemployee is discharged (Of course, if you are a union employer
more definite period of employment. and have a collective bargaining agreement, this option isnet avail-
Rather than calling the first 30, 60, or 90 days of employmeibie).
the eprobationary period,Z you might refer to this time as the Similarly, if you have a sgrievanceZ or complaint handling
sintroductory periodZ during which an employee learns about gr@cedure in your handbook, be sure to make it clear that this pro-
job and receives closer supervision, and during which all benefidure applies only to problems that arise while the employee is
of regular or full time employment may not be available. working for you. If thates not made clear, an employee may try to
If you use the term eprobationary periodZ in a handbogiyrsue the grievance procedure after being fired. Obviously, that
make it clear that after the probationary period expires, emplepuld give an employee what amounts to two bites at the apple
ment is still on an indefinite or at-will basis. while limiting your right to fire him as quickly as you would like.
You should also avoid stating that employees will be terminat-
ed or discharged only «for cause.Z While an employee is rarelyPeseedural Issues
minated for no reason at all, the use of terms such as scause,ZVhen employees are given a handbook, they should sign a
«good cause,Z or «just causeZ have special significance in thetiement acknowledging its receipt. That way, theress no ques-
and may mean that you cannot terminate an employee exceptti@n about whether it was received. Most courts will presume that
a serious reason or even misconduct. if an employee has been given a handbook they are on notice of its
If you want to include a statement of the hotelss policy cotentents.
cerning unions, be careful in wording any receipt or acknowledg- Similarly, employees should sign a statement acknowledging
ment of the handbook. The National Labor Relations Board takeseipt of any changes in the handbook during the course of
the position that it is a violation of the law to include a non-unioemployment.
statement in a handbook and then make employees sign a pledgerinally, clearly state in the handbook that it is not a contract
to abide by and follow all the rules contained in the handbook-- that it is, rather, a set of general guidelines and procedures to
Also, be careful about using terms like sshallZ and swill.Zaigsist the employee in performing his or her job.
fact, donet use them at all unless youere committed to doing what
the handbook says you sshallZ or «willZ do in every applicableTdite Bottom Line
uation. If you intend to allow for exceptions (and you should), No system is perfect and no handbook is either. But a careful-
then soften the language by talking in terms of <the regular prolyewritten and well thought out employee handbook can prevent
dureZ and explaining how exceptions to the regular procedar®t of problems. For specific advice about your propertyes hand-

might be handled. book, contact your F&P lawyer; for a general template compliant
with your statees laws, visit our subsidiary website at
Procedures and Promises www.fphronline.com. Youell find some free forms there, as well as

You should also pay close attention to language concernitegvnloadable model handbooks.
any procedure specified in a handbook, especially procedures that
relate to complaints, terminations, promotions, layoffs, salary The author may be contacted at (504) 529-3830 or
increases, job relocation, and severance pay. All procedures ounitchell@laborlawyers.com.
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